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his is the last of a seven-part series on the thoughts of the Mei HaShiloach,
the famous and highly unusual work by the Chassidic thinker, Rabbi
Mordechai Joseph Leiner of Izbica (Poland 1800-1854).
In this essay, Yehuda DovBer Zirkind discusses more of the thoughts of the
Mei HaShiloach in light of my observations, adding many of his own (including
many footnotes).
These matters are of the greatest importance, both for present Judaism
and its future. This includes the new role which Halacha and religiosity should
be playing in our lives and in the lives of our children.
These observations definitely do not represent “normative” Judaism
as we know it today. Still, all these observations are deeply rooted in the
(orthodox) Jewish Tradition. Many observations by the Mei HaShiloach touch
on my opinion that Halacha will have to liberate itself from what we can only
call “Defensive Halacha,” which became the norm while the Jewish people
were living in Galut (exile), a condition which greatly hindered the organic
development of Halacha, and in fact, derailed it.
For the last 2000 years, Halacha has been in a “waiting mode,” anticipating
a time when it could liberate itself from Galut conditions and become genuine
again. With the establishment of the State of Israel, when the Jewish people
became once more independent, we see the first signs of this development. It
is my view that in the years to come, Halacha will have to become “redemptive”
and “prophetic”. It is up to our halachic authorities to ensure that this will
happen in the near future. Regretfully, we see little of this within the circles
of the official rabbinical establishment, which is still too much rooted in the
“Galut mentality” from which we need to free ourselves.
Certainly, such a change will have to be done with outmost care, so as not
to throw out the baby with the bath water. But it can surely be done when
we follow in footsteps of the Mei HaShiloach and other “prophetic” halachic
authorities of the past. We think of Rabbi Chaim Hirschensohn, Rabbi Avraham
Yitzchak Kook, Chacham BenZion Uziel, Rabbi Moshe Shmuel Glasner, Rabbi
Joseph Mashash, Rabbi Eliezer Berkovits and Rabbi Emanuel Rackman. All of
them lived in modern times (19th- 21th century) and were supreme halachic
and religious masters. They looked into the future and realized that “defensive
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halacha” will ultimately no longer be capable of providing guidance to the
Judaism of the future.
On a deeper level, all of this is rooted in a powerful kabalistic concept:
the “Torah Kedumah”(the Primordial Torah), in which the roots of the Torah
are identical with Gods “thoughts”. To fully understand the implications of
this idea, we discuss the question of the re-establishment of the Sanhedrin,
the Supreme religious-national court of Israel, and its power to make
radical changes in Jewish Law, as well as the question of whether laws of
the Torah can, or should be, abolished. A fascinating example of this is the
“Mamzer law” which I have discussed at great length in my book, Jewish
Law as Rebellion, A Plea for Religious Authenticity and Halachic Courage,
Urim Publications, 2018, chapter 27, which also discusses the remarkable
willingness of the Sages to change the law and the ideology behind their
actions. At the end of this essay we discuss “Futuristic Halacha” and whether
or not we are able to (partially) start applying it in our days.
With many thanks to Yehuda DovBer and to Yael Shahar for her editorial
comments,
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Halacha, Morality and the Will of God

I

n the previous essays in this series, we delved into the teachings of the
Mei Hashiloach on God, Torah and Halacha. In the final essay of this series
we will come full circle and return to the beginning of our discussion about
the evolving Torah and the quest for the perfect Torah of the future.
The premise of this entire series is that alongside the “perfect Torah”
paradigm, which views the Torah as a fixed and perfect Torah without any
need for improvement or modification, there is another strand in Jewish
thought which maintains that Torah—and thus also Halacha—is less-thanperfect and is slowly evolving toward a more ideal and perfect state. This
concept of Torah is a core component of the hashkafa (religious outlook)
of Rabbi Cardozo1 and other progressive Orthodox rabbis2 and a guiding
principle in their attitudes toward Halacha.
Rabbi Cardozo rails against what he terms a “defensive” and “waitingmode” Halacha and calls for a “redemptive” and “prophetic” Halacha
capable of moving Judaism forward. He passionately believes that the
current reactionary halachic system must be replaced by a visionary
halachic system.3 In his presentation to the David Cardozo Academy Think

Tank on the teachings of the Mei Hashiloach, Rabbi Cardozo spoke about
the Mei Hashiloach’s vision of the Halacha of the future and his notion of
Torah and Mitzvot as levushim (garments), which will be transcended in the
messianic era.4
We will conclude our series with an exploration of various ways of
conceptualizing and envisioning this Torah of the future. In addition, we
will analyze how our vision of a futuristic Torah and a utopian Halacha can
shape the Halacha of the present.

The Abrogation of the Law in the Future
One paradigm that we already mentioned in this series5 is the
opinion mentioned in the Talmud that mitzvot beteilot le-atid lavo (the
commandments will be abolished in the future).6 There is much discussion
about the precise meaning and application of this concept. Another related
concept is the notion that in the messianic era, a new Torah will be revealed,
“A new Torah will emanate from Me.”7 According to several opinions, the
Torah of the future will be radically different from the Torah that we have
today, and many of the Mitzvot that are operative today will be abrogated
in the future.8

The Primordial Torah and the Exiled Torah
A highly original view of the ideal Torah is the Kabbalistic concept of
Torah ha-keduma (primordial Torah).9 According to Ramban (Nachmanides),
Moshe Rabeinu copied a primordial Torah that preceded the creation of
the world. This Torah was written in letters of black on white fire. Unlike
the current combination of letters which forms words containing narratives
and law, the letter sequence of the primordial Torah is divided to form a
chain of divine names.10
Other authorities expound the idea that our Torah is rooted in a higher,
spiritual Torah that represents the mind of God, but was garbed in the lowly
physical garments of this materialistic world.11 Given our current condition,
the mitzvot must be performed in an embodied, physical way. According
to some Kabbalistic and Chassidic sources, in the future, when we will
ascend to a higher spiritual level, the Mitzvot will similarly be performed on
a spiritual plane in a manner totally different to what we are accustomed
to today. The letters of the future Torah will be recombined to reveal the
spiritual dimension of the Mitzvot.12
Moreover, the Kabbalist Rabbi Shlomo Elyashiv (1841-1926), also known
as the Ba’al HaLeshem, propounds a radical idea according to which the
Torah itself is in exile. The Torah we have today is a compromised Torah;
it does not reflect the higher, pristine level of Torah that transcends the
constraints of exile. In the age of redemption, the Torah itself will be
redeemed from the shackles of exile.13

“

Given our current
condition, the mitzvot
must be performed in
an embodied, physical
way. According to some
Kabbalistic and Chassidic
sources, in the future, when
we will ascend to a higher
spiritual level, the Mitzvot
will similarly be performed
on a spiritual plane in a
manner totally different to
what we are accustomed to
today.

”

The Reestablishment of the Sanhedrin
This paradigm, based on Kabbalah and Jewish mysticism, envisions
the Torah of the future as a spiritual manifestation of the divine light, and
hence the mitzvot will also be elevated to a higher spiritual plane. There are,
however, less rarefied and more pragmatic visions of what Halacha in the
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future will—or should—look like. These utopian visions are less concerned
with the esoteric dimensions of Torah and more concerned with the tikkun
(repair) of practical Halacha.
One strategy for implementing thoroughgoing changes in the Halacha
is the reestablishment of the Sanhedrin (the Supreme Religious High Court
of Israel). In fact, the hope for, and feasibility of, reinstating the Sanhedrin is
something that has been hotly debated through various periods of Jewish
history since the abolition of the Sanhedrin until the present day.14 Once
the Sanhedrin is renewed it will theoretically be possible to revise many
laws in the Torah which are perceived as problematic. There are many
people who pin their hopes on the future Sanhedrin for effecting widereaching changes that will eliminate the morally problematic aspects of
contemporary Halacha.
Thus, the famous Rabbi Avraham Yitzchak Hacohen Kook (1865-1935)
states:

“

The radical function
of utopian thinking is
its ability to foment
discontent with the
status-quo and spark a
revolution. Conversely,
the conservative function
of utopian thinking is
its ability to provide a
psychological coping
mechanism to deal with
a difficult situation in the
present by providing hope
for a brighter future.

”
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… if a question arises about some law of the Torah, which ethical notions
indicate should be understood in a different way, then truly, if the Great
Court decides that this law pertains only to conditions which no longer exist, a source in the Torah will certainly be found for it. The conjunction of
events [that prompted the new interpretation], with [the reinstatement of ]
the power of the courts and the interpretation of Torah is not a coincidence.
They are rather signs of the light of the Torah and the truth of the Torah’s
Oral Law, for we are obligated to accept [the rulings] of the judge that will
be in those days [a reference to Jeremiah 2:3]…15

The Radical and Conservative Functions of Halachic Utopianism
All this leads us to the question: what is the function that Halachic
utopianism should play in the here and now? How can dreaming about a
better halachic future help us in the present?
In a very insightful and illumination study, Professor Benjamin Brown
from the Hebrew University in Jerusalem raises this question regarding the
teachings of the Mei Hashiloach.16 He asks: if the Mei Hashiloach did not
intend to implement his radical views regarding Halacha in practice, but
merely preached “theoretical” or “neutralized” antinomianism (as indeed
Professor Brown argues), what significance, if any, do his ideas hold for us
living today in an unredeemed world?
In his article, Professor Brown argues, based on the work of other scholars,
that dreaming about a Halachic utopia can serve two opposite functions:
one of them “revolutionary” and one “conservative”. The radical function
of utopian thinking is its ability to foment discontent with the status-quo
and spark a revolution. Conversely, the conservative function of utopian
thinking is its ability to provide a psychological coping mechanism to deal
with a difficult situation in the present by providing hope for a brighter
future. Throughout history, people have reacted differently to utopian
visions. For example, within Judaism, the promise of a messianic utopia
inspires some people to actively hasten the end of days, but it also has the
opposite effect on others. Instead of inspiring revolution, it can actually
help maintain the status quo by deferring the realization of an anticipated
utopia to a distant eschatological age.

The Midrash on the Mamzer: Conservative or Radical Utopian Thinking?
These two functions of utopian thinking can be applied to the dream of
a halachic utopia. This will be demonstrated by an analysis of a Midrashic
passage regarding the law of the mamzer.
In Kohelet we find:
So I returned and considered all the oppressions that are done under the
sun and behold the tears of such as were oppressed. And they had no comforter, and on the side of their oppressors there was power, but they had
nocomforter.17

The Midrash (Kohelet Rabba) comments:
“Behold the tears of the oppressed”—their fathers sinned, but what has this
to do with these insulted ones? The father of this one went to a woman
forbidden to him, but how did the child sin, and why does it concern him?
“They have no comforter … but in the hands of the oppressors there is
power”—these are the hands of the Great Sanhedrin, which moved against
them with the authority of the Torah and removed them from the community, because it is written: “A mamzer shall not enter in the congregation
of the Eternal One.”18 “And there is none to comfort them”—therefore says
the Holy One, blessed be He: “It is upon Me to comfort them. . .” As Zecharia
prophesied,19 “Behold I see them all like pure gold.”20

This comment, attributed to Daniel the Tailor, an obscure figure,21
expresses profound moral discontent with the Halacha. It is noteworthy
that the Midrash records the objection of an unknown figure and not
that of a prominent rabbinic sage. We can speculate that perhaps it was
inconceivable or too dangerous for such a statement to be uttered by a
member of the rabbinic establishment. Therefore it had to be attributed
instead to a rabbinic outsider who felt oppressed by rabbinic authority.
Furthermore, the midrash may be employing a subversive literary
technique to protest against the halachic system indirectly. Being that it
cannot explicitly critique the very system it represents, it does so vicariously
by voicing a critique leveled by an outsider.22
The Midrash deals with Daniel’s protest against the injustice of the
mamzer law with a promise that although in the present reality we have to
suffer the injustice of the law, in the future this problem will be solved. The
Midrash cites the prophecy of Zecharia in support of the view that in the
future God Himself will purify the mamzerim.
What is the midrash seeking to accomplish? Is it a cry to action or a call
for patience? Does the promise of the future purification of the mamzerim
intend to send a signal that we must do all we can to limit the applicability
of the law today? Or is the Midrash trying to placate Daniel—and perhaps
even the rabbis—by saying, “yes Daniel, you’re right that the law is unfair,
but there is nothing we can do about it! We can only wait for the day when
God Himself will change the law”? According to the latter interpretation,
the Midrash is actually imparting a more conservative message than the
radical protest it is generally understood to convey.
The Midrash may be trying to temper the radical impulses of a Daniel, and
people like him, by promising him that one day, when a perfect world order
will reign, the negative effects of this law will be erased; in the meantime,
we live in an imperfect world, where the law is still binding. Rather than

“

The midrash may be
employing a subversive
literary technique to protest
against the halachic system
indirectly. Being that it
cannot explicitly critique the
very system it represents,
it does so vicariously by
voicing a critique leveled by
an outsider.

”
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offering a definitive interpretation of the Midrash, I am deliberately
underscoring the hermeneutical ambiguities that this text presents. This
highlights the paradoxical aspects of utopian Halachic thinking.

Futuristic Halacha: Dream or Reality?

“

Sometimes halachic
change is achieved best
by means of evolution
rather than revolution. In
instances when radical
change is impossible, the
conservative function of
utopian dreaming can serve
us well.

”

This ambiguity provides relevant insights for the role of utopian Halachic
thinking regarding the contemporary halachic crisis. We feel that the more
conservative voices within Orthodoxy will view all discussion of Halachic
utopianism as something that is relegated to the Messianic Age. according
to this perspective, the function of Halachic utopianism is twofold: 1) to
help alleviate some of the cognitive dissonance caused by the discrepancy
between Halacha and morality, by allowing people to indulge in the
fantasy of a futuristic halachic utopia 2) to safeguard the integrity of the
current Halachic system, by deferring any possibility of change to a future
that lies beyond our reach.
On the other hand, there are other more revolutionary voices within
Orthodoxy whose utopian Halachic thinking serves as a clarion call to
action. One has only to recall Orthodox feminist Rabbanit Blu Greenberg
Halachic desideratum: “where there is a rabbinic will, there is a halachic
way”.23 I personally believe this statement should be viewed—at least in
the current state of affairs—as an expression of utopian Halachic thinking,
rather than a statement of fact.24 Nevertheless, both Rabbi Cardozo and I
feel that it can, and should, serve as a catalyst for Rabbinic action at the
present time which will also bring us one step closer to the utopian ideal.
We must also acknowledge the present-day limitations of achieving
a total Halachic revolution and utopia. Sometimes halachic change is
achieved best by means of evolution rather than revolution. In instances
when radical change is impossible, the conservative function of utopian
dreaming can serve us well. The imperfect reality of the present becomes
more bearable when we are able to dream about a brighter future. The
main thing is that we don’t give up hope nor lose sight of the desired goal!
Indeed, as Halachically committed Jews, we often need to walk a
tightrope between halachic preservation and innovation, and maintain a
fine balance between halachic conservatism and progressivism. Sometimes
we need to declare that ke-shem she-mekablim sechar al ha-derisha kach
mekablim sechar al ha-perisha (just as we receive reward for advancing
novel interpretations, so too we receive reward for withdrawing [from this
enterprise when necessary]).25 Indeed, the capacity for dialectical thinking
and living has always been a hallmark of Jewish experience. The ability to
anticipate redemption, while at the same time remaining firmly rooted
within the present reality, is an essential feature of Jewish existence.
Without doubt, the ideal Halachic utopia of our imagination falls short
of the contemporary Halachic reality. But it is precisely the gap between
the imagined utopia of tomorrow and the gritty reality of today which fuels
our hope for a better future and pushes us to take small steps today to
ensure that today’s dream becomes tomorrow’s reality.
We hope you have enjoyed this series. For more essays by DCA Think Tank
members, see our website,
www.cardozoacademy.org.
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24 In other words, I agree more with this famous quip when interpreted as an
imperative statement issuing a moral call for change, as opposed to a declarative
statement of fact asserting that the rabbis can currently find a satisfactory solution to every halachic problem, if only their desire to do so were strong enough.
Taken as an imperative statement, its unequivocal tone is justified; however, as
a statement of fact, I believe this claim is exaggerated. Unfortunately, there are
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efforts they are currently unable to come up yet with good halachic solutions - at
least the way the halachic system is presently construed - due to objective halachic factors and/or legitimize ideological reasons; not just because their desire
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more a matter of courage of the present halachic authorities than the absence of
halachic sources and reasoning to be able to do so .
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